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Shareholders' agreement 
 

Hatsuru MORITA 
 

Shareholders' agreements [hereinafter SA] are growing in popularity. In this paper, I 

provide an analysis of a particular type, voting agreements, with an emphasis on 

comparative law and functional considerations. 

SAs are used in a variety of contexts. Although they can be found in the context of 

public corporations, I am more concerned with close corporations. Here, we can 

distinguish at least two types of shareholders. I define 'class 1' shareholders to include 

those who have ample legal knowledge, planning abilities, and resources and 'class 2' 

shareholders to include those who do not. Previous research concerning SAs has paid 

little attention to (1) these diversities, (2) the reasons why shareholders use SAs, and (3) 

the interaction between various legal problems concerning SAs. The functional analysis 

approach I have taken here, is also rare. 

In surveying how German Law and French Law have dealt with SAs, I found that 

there is an interaction between the various legal problems affecting SAs. In turn, the 

environments in which SAs are used and the reasons why shareholders use SAs is 

strongly related to how the jurisprudence sees SAs. I propose that SA users should be 

classified into two classes and the regulation of SAs should take into account these 

differences. I also note the lack of a universal grounding for the disclosure regulations 

that cover SAs. The discussion leads me to consider one important problem, that of an 

order for specific performance of a shareholders' agreement[hereinafter SP]. In 

particular I try to answer the question whether a resolution of a shareholders' meeting 

which violates the voting agreement should be revoked. 

I first consider the problem of interpretation. I conclude that the rule of, `res inter 

alios acta alteri nocere non debet' does not apply when all the shareholders are party to 
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the SA, because those whom the rule is intended to protect no longer exist. Second, as 

long as the idea of ùnechte Satzungsbestandteil' is supported under Japanese law, a 

conflict between the SA and the mandatory rules of corporate law does not occur. Third, 

the rule concerning the `voluntariness of voting rights' no longer makes sense in the 

modern context. Fourth, a revocation may be possible via art. 247 I (3) of the Japanese 

commercial code. Hence, we may find support for SP under Japanese law. 

At this point in the discourse, a functional analysis of SP is critical. It is useful to 

divide the parties to a SA into two classes. Class 1 shareholders are usually able to 

defend themselves even if there is no SP. However by relying on SP, valuable alternatives 

might be lost, including the strong effect that comes from the articles of incorporation 

and the weak effect of the SA with no SP. This type of shareholder is able to make use of 

the flexibility of the situation that arises from the failure to perform the SA. On the other 

hand, in their case, SP can reduce the cost of contracting via the flexibility of a SA. It is 

different for class 2 shareholders, however, who cannot make effective defences, so the 

recognition of SP might hurt them for a different reason, it might destroy their 

opportunity for relational contracting. In such cases, the remedy should not be SP but 

damages of 'the fair value of the share'. But the cost of recognition of SP could be reduced 

through the introduction of useful exit options. Accordingly, if we consider the existing 

corporate laws as flexible and the cost of exit high, we should deny SP. On the other hand, 

if we see the existing laws as inflexible, we should permit the remedy of SP.  


