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Fukushima Nuclear Disaster and Failure of Law

School of Law, Tohoku University, KABASHIMA Hiroshi, Prof. Dr.

Abstract

At the criminal trial over the Fukushima Nuclear Accident, Tokyo district
court gave the judgement, on Sept. 9 th, 2019, that there was no misconduct
on the part of then TEPCO's executives, who were therefore innocent. This
judgement can be seen as reasonable from a standpoint of the precedents and
the dominant criminal law doctrine. At the damage suits, to the contrary, there
are some judgements of the first instance that TEPCO is liable for tort to
compensate damages and solatia caused by its negligence. The problem of the
difference between criminal and civil judgements can be identified at the point
that so far as the act of the executives should be regarded as lawful and innocent
of negligence in criminal law, they would have no incentive to prevent a
disastrous accident like a nuclear meltdown which inevitably caused 'social
costs' that were never compensated. In order to avoid this kind of 'failure of
law', it would be meaningful to establish a common criterion, as formulated by
Learned Hand, for an example, to judge between lawfulness and negligence in
the legal system as a whole.

Keywords: 2011 Tohoku earthquake; nuclear accident; legal policy; negligence;

lawfulness
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