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[Summary of Facts]
On 2 April 1917 X (Plaintiff, Intermediate Appellant, Appellee at the Court of Last Resort) who resided
in Shiogama* signed a contract to purchase eleven carts of soybean waste for use as fertilizer from
Company Y (Defendant, Intermediate Appellee, Appellant to Court of Last Resort) which had business
premises located in Niigata. One of the carts was to be delivered at once, and the remaining ten were to
be delivered on 30 April, “by rail to Shiogama.” Y however failed to dispatch the soybean waste, and
after issuing a demand for performance X rescinded the contract on 22 June and brought this suit
claiming damages for non-performance. Y argued that since X for its part had not offered payment for
delivery, under the principle of simultaneous performance there had yet been no delay in performance on
Y's part. Y further argued that in addition to stipulating the price and the place of delivery of the subject
matter, the inclusion of the words “by rail to Shiogama” in the contract did nothing more than set the
time of arrival at Shiogama Station as the benchmark for the setting of the goods’ final price, and did not
alter the operation of the principle of simultaneous performance. Based on expert evidence however, the
lower court found there was a business practice whereby if “by rail to Shiogama” was set as a condition,
the seller would have an obligation to first send the contracted goods to Shiogama Station, but until the
goods arrived at that station, the seller could not claim payment. The lower court therefore rejected Y's
defense of simultaneous performance, and awarded damages to X.
On final appeal, Y argued that even if there were such a commercial custom, X must prove that the
parties’ intentions were based on the same (under Article 92 of the Civil Code). Y claimed therefore that
since the lower court made this finding of the parties' intentions without reference to any evidence, it
breached the burden of proof principle.
[*In previous literature X’s business premises were stated to be in Sendai. The results of research by
Professor Tatsuaki Maeda however show that in fact these were located in Shiogama. The corresponding
change has been made to earlier editions.]

[Summary of Decision]



In dismissing the appeal, the Daishinin gave the following judgment:

“In the event that there is a custom based in fact which can serve as material for the
interpretation of the parties’ intentions, if the author of acts giving rise to legal rights or
obligations is aware of the existence of that custom but does not especially indicate an intention
to contrary effect, it is reasonable to assume that the intention of that party was based on such
custom……It follows that the party who claims the existence of an intention based on such
custom is under no particular requirement to prove that custom.”


