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[Summary of Facts]
Company A owed national tax in arrears of just over ¥4.97 million. It also held term deposits
and installment savings valued at just over ¥6.6 million with Bank Y (Defendant, Intermediate
Appellee, Final Appellee). On 4 September 1958 A’s claims to these deposits against Bank Y
were attached by X (The State of Japan; Plaintiff, Intermediate Appellant, Final Appellant), who
gave notice of the attachment to Bank Y and demanded that these deposits be paid to X on their
due dates. At the time, however, Bank Y had claims against A for loans amounting to just over
¥6.1 million, and on 6 September, in response to X’s attachment, Bank Y expressed its intention
to A to set-off its loan claims, as primary claims, against the claims to the deposits, and asserted
the set-off as grounds for its rejection of X’s demand for payment. X filed an action against
Bank Y seeking payment, to which Bank Y invoked the above set-off. Y again invoked the
set-off as a preliminary defense on the date for oral argument (21 March 1960). The court of
first instance allowed Y’s set-off as a defense, limited to the scope of the restrictive doctrine
described below, where the due dates for the primary claims fell before the due date for the
secondary claims. The court allowed X’s claim however for the amount remaining after the
set-off. On appeal, the lower court accepted the validity of the set-off option that had been
agreed between Y and A, and finding that the due date for Y’s claim to the loans fell at the time
of the attachment, the lower court gave broad acceptance to Y’s defense of set-off and
dismissed X’s claim. X filed a final appeal.

[Summary of Decision]
Final appeal dismissed.

“The rules of set-off represent a rationale framework aimed at the smooth and equitable
processing of claims between two parties who hold claims of the same type, whereby a
simplified method is used to settle their mutually opposing claims and obligations. From the
standpoint of the obligee who will exercise the right of set-off, the rules of set-off allow the
obligee to benefit equally as if the obligee were to receive direct and full payment for the
obligee’s own claims, even where the obligor’s financial resources are insufficient, and in that



regard, set-off performs a function of giving a status to secondary claims that is similar to giving
the obligee something akin to a security. Since this purpose and function of the rules of set-off
are to assist with the promotion of business activities in today’s economic world, the standing of
the parties to be protected by this rule is to be respected as much as possible, and even in the
event where the claims of one of the parties are attached, in the absence of any express textual
basis, that standing is not to be lightly denied.

Generally speaking, where claims are attached, the party subjected to the attachment is
prohibited from disposing of the attached claims, in particular from collecting them: see the
second sentence of Article 594(1) of the Code of Civil Procedure. Third party obligors are also,
as a result, prohibited from making payment to the obligor (under first sentence of Article
594(1) of the Code of Civil Procedure, and Article 481(1) of the Civil Code), and they are no
longer permitted to enter into any contract with the obligor for the purpose of extinguishing or
of changing the terms of the debt, including any agreement, for example, for substitute
performance, novation, set-off agreement, reduction in the value of claims, or extension of due
dates. However, since these have only reflexive effect, arising as a result of the restrictions
placed on the obligor’s powers and authorities by the attachment, as far as a third party obligor
is concerned, as long as it does not infringe these restrictions, it is to be understood as able to
duly assert against the attaching obligee the whole range of its defenses against the obligor.
Specifically, since it is an objective event that has no connection with the acts of the obligor, or
is an act solely of the third party obligor, attachment does not have the effect of preventing the
extinguishment of or changes to the terms of their claims. It is therefore rightly said that there
are no grounds for the third party obligor’s exercise of the right of set-off, which is implemented
by means of a unilateral expression of intention, to also be automatically prohibited as a result
of one event, namely that the claims of the other party against the third party obligor have been
subjected to attachment.

Giving due regard also of course to the interests of an obligee that has attached a claim, Article
511 of the Civil Code provides, on the other hand, that set-off using claims acquired by a third
party obligor after attachment may not be duly asserted against the attaching obligee. However,
in view of both the wording of that Article and the intrinsic nature of the rules of set-off stated
above, since it is an obvious prerequisite for this Article that it be possible for a third party
obligor to exercise set-off against an attaching obligee using claims that it holds against the
obligor, as a result of the prohibition, as a sole exception to the general rule, of set-off where the
primary claims are either claims that accrued after the attachment or that were acquired from
others after the attachment, it is appropriate to construe this, to that extent, as an attempt to
strike a balance between the competing interests of an attaching obligee and a third party
obligor. It follows that as long as the claims of a third party obligor are not acquired after
attachment, then regardless of whether it is before or after the due dates for the primary claims
and the secondary claims, so long as the claims are mutual, a third party obligor is rightly
viewed as able to exercise set-off using these as the primary claims even after attachment, and
this Court cannot accept the arguments made to the contrary.”


