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[Summary of Facts]
X (Plaintiff, Intermediate Appellant, Final Appellee) purchased a house and land from the owner
Y1 (Defendant, Intermediate Appellee, Final Appellant) for the price of ￥1,450,000 (the “Sale”),
and completed payment and registration of the transfer. However, while a section of the lot that X
purchased was recorded on the register as being of the lot size of 86.5 tsubo or 285.95 square
meters (the lower court acknowledged this lot size, however the Supreme Court decision pointed
out that the certified copy of the register indicated 86.05 tsubo or 284.46 square meters), it was
proven by actual measurement to be only 68.67 tsubo or 227.01 square meters, a shortfall of
17.82 tsubo or 58.91 square meters. Accordingly, X filed this suit claiming from Y1 and Y2, who
had guaranteed Y1’s obligations toward X, payment of an amount equivalent to the price of the
portion of the shortfall in the land, in addition to damages for delay at an annual rate of 5%. The
value of the shortfall in the land was calculated based on the breakdown of the purchase price of

￥1,250,000 for the land and ￥200,000 for the house, resulting in a price of ￥13,321 per tsubo

of land, which was multiplied by the shortfall of 17.82 tsubo to arrive at an amount of ￥237,220
to be deducted from the purchase price.

The court at first instance ruled that the Sale was not a sale by quantity, and X lost. However, the
lower court ruled in favor of X with the decision that “when the register states Section 43 Lot No.
1, 86.5 tsubo and Section 43 Lot No. 2, 7.4 tsubo in Nakashin-machi in Nagasaki, this is not a
mere list of lot numbers and areas in order to specify and identify lots. On the basis of the register
the purchaser X naturally believed that this was the actual area of the land, and the sellers YY too
acknowledged that the land for sale was no smaller in actual size than what was indicated on the
register, and both parties determined the price based on this understanding. Even if the price was
not determined by a clear indication of the price per tsubo and by multiplying that by the area in
tsubo, if not only did the purchaser believe the land to be of a certain area, but the seller also
acknowledged that the land was that certain area, and both parties determined the price based on
the above premise, then the sale should be interpreted as falling within sales ‘by quantity.’ It



follows as a matter of course that if the actual area falls short of the area in the agreement, the
price should be reduced based on the actual area. The facts that the price of the Sale included the
house and land package and the agreement covered both do not necessarily hinder this finding.”
YY filed a final appeal, and asserted that the Sale was not a sale by quantity, the price was not

determined separately for the land and the house, and the price of ￥1,450,000 had been
determined according the general custom of packaging land and houses.

[Summary of Decision]
Reversed and remanded to lower court

“Under Article 565 of the Civil Code, ‘a sale by quantity,’ means a sale in which the seller
indicates the object’s specific area, capacity, weight, count or measurement in the contract in
order for the parties to be sure of the quantity actually held and the price is determined based on
that quantity. While it is a general practice in sales of land to specify the object by the lot number
and area in tsubo recorded on the register, since the area in tsubo on the register does not
necessarily match the actual area in tsubo the fact that the land for sale was specified by the area
in tsubo on the register does not immediately mean that the buyer used that figure to indicate the
actual area in tsubo.

It is noteworthy that evidentiary means that the lower court listed to support its finding that the
Sale was a sale by quantity were the Exhibit No. 6 (real property purchase receipt), the
questioning of the Final Appellee by the court at first instance and the lower court, the
questioning of the Final Appellant, Kunihiro Kusano, by the lower court, and the overall gist of
the arguments presented. Exhibit No. 6 listed only the following details of the property in
Nakashin-machi in Nagasaki as the object of the sale: ‘Section 43 Lot No. 1, 86.5 tsubo (the
lower court also acknowledged the land to be as described as above, however Exhibit No. 7,
which was an uncontested certified copy of the register, showed Section 43 Lot No.1 as being
86.05 tsubo), Section 43 Lot No. 2, 7.4 tsubo and the single dwelling No. 67 in Section 43, being
a single story house of wood construction and tile roofing with a floor area of 25 tsubo as well as
a fence, a well, tatami mats, door fittings and other attached fixtures and accessories, all as is’

with the sale price as ‘￥1,450,000.’ The other evidentiary means above do not support the
following statement with regard to the parts of the object of the Sale comprised by Section 43 Lot
No. 1, 86.5 tsubo (86.05 tsubo to be accurate, according to the register) and Section 43 Lot No. 2,
7.4 tsubo: ‘the purchaser (Intermediate Appellant, Final Appellee) naturally believed, that this
was the actual area of the land, and the sellers (Intermediate Appellees, Final Appellants) too
acknowledged that the land for sale was no smaller in actual size than what was indicated on the
registry, and both parties determined the price based on this understanding.’

Moreover, the inspection by the court at first instance found that the land that was the object of
the Sale was enclosed by a stone fence. When we judge the facts confirmed by the lower court
(excluding those in parentheses) in the light of the instructions given at the outset of this decision,
we cannot quite reach the conclusion that the Sale was a sale by quantity. The finding that the
Sale was a sale by quantity was made either without an evidentiary basis, or due to a mistaken
interpretation of Article 565 of the Civil Code, and this clearly influenced the decision.”


