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[Summary of Facts]
On 22 December 1959, after being sold real estate by the Osaka Prefectural Government, Y
(Defendant, Intermediate Appellee, Final Appellee) entered into a contract to sell the same to X
(Plaintiff, Intermediate Appellant, Final Appellant) for ¥2.2 million. According to the provisions
of that contract, ¥400,000 was to be delivered by X to Y on that date as a deposit, and the
balance of ¥1.8 million was to be paid by the end of February 1960 in exchange for registration
of the transfer of title. Whilst the real estate was sold and transferred into Y’s name on 8
February 1960, because of a dramatic increase in prices, in around the middle of February Y
expressed its intention to cancel the contract, and offered ¥800,000 to X on 20 February. In
response, as well as applying for a provisional disposition for the provisional registration of the
transfer of title, X brought this action seeking registration of the transfer of title to the real estate.
X asserted that since the deposit described above constituted a penalty and not a ‘cancellation
deposit’, Y was not permitted to cancel the contract just by reimbursing twice the amount of the
deposit under Article 557(1) of the Civil Code. Both the court of first instance and the lower
court found the deposit to be a ‘cancellation deposit’ and narrowed the points at issue to the
question of whether or not Y having been sold the real estate fell within “commencement of
performance” under the said Article 557(1). Taking the view that this sale was “preparation for
performance,” the lower court dismissed X’s claim, whereupon X brought a final appeal to
challenge this decision.

[Summary of Decision]
Final appeal dismissed.

“‘Commencement of performance’ in Article 557(1) of the Civil Code is to be construed as the
commencement of the execution of the payment that constitutes the relevant debt. More
specifically, it is to be construed as referring to the situation where either the acts of
performance have been effected in part, or where prerequisite acts have been effected that are
essential in order to tender performance, in a form objectively recognizable by an outside
observer. In this case, the Final Appellant X asserted in the proceedings before the lower court



that the Final Appellee Y paid the purchase price to the Osaka Prefectural Government (namely,
the owner of the property) and that the transfer of title to the property was registered in the Final
Appellee’s (Y’s) name on the premise of its transfer to the Final Appellant X. It is therefore
appropriate to take the view that this constituted an act of procurement of a specific property in
a sale, and since this was more than a mere act of preparation for performance, ‘commencement
of performance’ did take place. It follows that in agreement with the arguments presented in
appeal, the lower court must be described as in breach of the law for misconstruing of Article
557(1) of the Civil Code when it ruled that the acts described above performed by the Final
Appellee were no more than mere preparation for the performance of a contract.”

“However, since this breach of law did not influence the conclusion reached by the lower court,
it is difficult to accept it as grounds for reversing that court’s judgment. Our reasoning is as
follows.

Where a cancellation payment has been delivered, in the absence of any express provision, both
parties to a contract are to be construed as having an unfettered right to cancel that contract at
any time prior to performance. Where however one of the parties has already commenced
performance, since that party has not only incurred expenses in commencing performance but
has also demonstrated considerable expectations of the performance of the contract, it will
sustain an unforeseen loss if the contract is cancelled by the other party at some future stage. It
follows that it is reasonable to take the view that Article 557(1) of the Civil Code was adopted
especially in order to prevent a party who has commenced performance from sustaining an
unforeseen loss.

Adopting this view of the legislative intention behind this clause, the purpose of this clause is
therefore to be seen as prohibiting the exercise of the right of cancellation against a party who
has commenced performance. It follows that, as against a party to a contract who has not yet
commenced performance, the other party to the contract is to be described as free to exercise its
right of cancellation without limitation. This applies equally even in the situation where the
party that will exercise its right of cancellation has itself already commenced performance.
Specifically, since a party that has not yet commenced performance will not itself have
commenced performance in any way whatsoever, then even if the contract is cancelled, it
cannot be said that it will sustain an unforeseen loss on that account. Furthermore, even if it
were to sustain any losses of some kind, it will be compensated for that loss through receiving
the ‘cancellation deposit’ (which is also intended to serve as damages) or of being reimbursed
twice that amount, leaving it in a position to tolerate the exercise of the right of cancellation
under the ‘cancellation deposit’ contract. On the other hand, where the party exercising the right
of cancellation wishes to do so even though it has itself commenced performance, and will
sacrifice its own expenses incurred in that commencement, and furthermore will either abandon
its deposit or reimburse twice that amount, not only will that exercise be no more than the
exercise of the right of cancellation that it originally held, it will, as a result, also cause no loss
whatsoever to the other party. Therefore, in view also of the legislative purpose of Article
557(1), in such a situation there are no grounds for preventing the exercise of the right of
cancellation, and furthermore, the fact that a party has itself commenced performance
constitutes no legal basis for construing that party as having waived its right of cancellation.”


