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[Summary of Facts]
In 1977, X (Plaintiff, Intermediate Appellant, Final Appellant) entered into a contract for life
insurance with Y Insurance Company (Defendant, Intermediate Appellee, Final Appellee), with
X as the policyholder and insured, and A as the beneficiary of the policy, which had a value of
¥8,000,000. Under the provisions of the contract it was stipulated that it was possible for the
policyholder to borrow from Y, as a policyholder loan, up to 90% of the surrender value of the
policy, and when insurance benefits or the surrender value were paid out, the loan principal and
interest would be deducted. In 1986, A went to Y carrying a forged power of attorney for X, the
insurance policy, and the personal seal A had been holding for X, and represented that she was
X’s agent. A received a loan of just over ¥270,000 under this policyholder loan system which
was paid into X’s account, and A spent the better part of these loan monies on household
expenses. In 1990 X divorced A, but at that time, based on the notice of payment of the loan
monies from Y, knew that A had borrowed money from Y, and sent Y a letter to the effect that
X repudiated the loan. Later, in 1992, as a result of the policy maturing, Y gave notice to X that
it would deduct the loan principal and interest from the insurance benefits payable on maturity.
X claimed that the loan obtained by A was void on the basis of unauthorized agency, and
brought a claim seeking a declaratory judgment that no obligation existed in relation to Y. At
the court of first instance (Tokyo District Court, 7 May 1992, Kinyu Shoji Hanrei No. 938: 41)
the Court recognized the establishment of apparent authority under Civil Code Article 110 and
dismissed X’s claim. However, the lower court (Tokyo High Court, 20 July 1993, Kinyu Shoji
Hanrei No. 938: 37) rejected the establishment of apparent authority on the basis that A had no
basic authority of representation, and held that since the set-off carried out by Y could be
viewed, in practical terms, as part of an advance payment of the insurance benefit or surrender
value, applying Civil Code Article 478 by analogy, Y could assert the loan claim against X to
the limit of the effectiveness of the set-off. X filed a final appeal, claiming that it was not
possible to characterize the loan as an advance payment.

[Holding]
Final appeal dismissed.



“With respect to a loan like that referred to above, when the performance of the obligation was
carried out as stipulated, the amount of the loan was restricted to the extent of the surrender
value, and if we take into account that the principal and interest were to be deducted on the
payment of insurance benefits, as a matter of economic substance the loan can be treated as an
advance payment of the insurance benefits or the surrender value. If that is the case, then, in
situations where an insurance company provides loans under a system such as that above to
persons representing themselves as agents of insurance policyholders, where the insurance
company exercises a reasonable duty of care in determining that such a person is the agent of a
policyholder, then pursuant to the application by analogy of Civil Code Article 478, it is
reasonable to understand that the insurance company can raise the effectiveness of the loan
against the policyholder.”


