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[Summary of Facts]

X (Plaintiff, Intermediate Appellant, Final Appellant), a bank employee, married Y (Defendant,

Intermediate Appellee, Final Appellee) in 1962. X and Y had three children, and resided in the

building in question (hereinafter, the “House”). Owing to various factors including that a

relationship arose between X and A, a junior employee at X’s work, Y decided to divorce X, and put

that proposal to X in 1984. X feared that his status at work would be under threat as a result, but he



decided to agree to the proposal. The terms for divorce that Y presented were that she would remain

in the House where she would raise their children. X then resolved that he would marry A and start

out on a wholly new life. As the property settlement X agreed to transfer the House to Y as well as

the entire plot of land on which it stood, which were his ‘separate property’, and he signed and

sealed the divorce agreement which provided to that effect, as well as the formal notification of

divorce. Under instructions from X, Y lodged the formal notification of the divorce and effected the

registration formalities that were necessitated by the property settlement. Whilst X was anxious

about Y’s tax liability as a result of this property settlement and stated his concern, the issue of X’s

tax liability did not come up for discussion. X first learnt that he would have a tax liability only after

the divorce when his work supervisor pointed this out, and preliminary estimates by a licensed tax

accountant revealed that this liability would amount to over ¥222,240,000. X then sought the

cancellation of Y’s registration of the transfer of title to the House, asserting that the property

settlement contract was void due to fundamental mistake. The trial court did not accept the assertion

of mistake, and the lower court also rejected X’s claim, holding that it was not appropriate to make a

ruling of fundamental mistake on the grounds of a failure to anticipate legal responsibilities in terms

of liability for taxation. The lower court held that on the issue of tax liability X had only been

mistaken in motive, and it stated that it could not be said that the absence of this tax liability was

taken as a prerequisite for the contract, or that X had expressed the same as his motive for agreement.

X filed a final appeal.

[Summary of Decision]

Decision of lower court reversed and remanded.

“For a mistake in motive concerning an expression of intention to invalidate a juristic act on the

grounds of fundamental mistake in that juristic act, the circumstances must be such that the said

motive was expressed to the other party and formed the content of the juristic act, and it must be

found that were it not for the mistake the party expressing the intention would probably not have

expressed that intention (see Supreme Court, Second Petty Bench decision, 26 November 1954, Case

No. 938 (o) of 1952, Minshu Vol. 8 No. 11: 2087; and Supreme Court, Second Petty Bench decision,

29 May 1970, Case No. 829 (o) of 1969, Saibanshu Minji No. 99: 273). Even if the expression of the

motive is implied, this will not preclude the same from forming the content of the juristic act.

Applying this reasoning in the case before this Court, a “transfer of an asset” in Article 33(1) of the

Income Tax Act means any act whatsoever that causes the transfer of an asset, whether for value or

not. Precedents of this Court have ruled that the assignment by one spouse to the other of assets



constituting that first spouse’s ‘separate property’ by way of a property settlement will fall within

such a ‘transfer of an asset,’ and will give rise to a capital gain (Supreme Court, Third Petty Bench

decision, 27 May 1975, Case No. 4 (Gtu) of 1972, Minshu Vol. 29 No. 5: 641; Supreme Court, First

Petty Bench decision, 16 February 1978, Case No. 27 (Gtu) of 1976, Saibanshu Minji No. 123: 71).

Where one spouse transfers real estate constituting that spouse’s ‘separate property’ to the other

spouse as part of a property settlement in a divorce, the settling party will incur a tax liability for

having accrued a capital gain. It follows that, although from the facts described above, at the time of

the property settlement contract in question the Final Appellant was certainly at least under a

misunderstanding concerning this point, the Final Appellant is said to have on that occasion been

anxious over the Final Appellee’s tax liability in receiving the property settlement and to have stated

his concern. Further, according to the record, there are indications that the Final Appellee also

understood that she would incur a tax liability. It must therefore be said that not only did the Final

Appellant attach importance to the issue of tax liability that would ensue from this property

settlement, in the absence of any other special circumstances it was taken as an obvious prerequisite

that he would incur no tax liability himself, and he impliedly expressed the same. As stated above,

the assets falling within the property settlement contract in question were the entire real estate in

question including the House where the Final Appellant and his family resided, and since, in

addition, the resulting liability was for an extremely large amount of tax, it is right to say that there is

adequate scope to hold that had the Final Appellant not made the mistake described above, he would

not have expressed his intention in relation to the property settlement contract in question. The fact

also that the issue of the Final Appellant’s tax liability did not come up in the pair’s discussions is to

be construed merely as that the fact that the Final Appellant was not to incur a tax liability was not

clearly expressed, and such an omission does not present an immediate obstacle to reaching the

foregoing conclusion.”


